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(iv) Start-up franchisors may phase-
in the disclosure of audited financial
statements, provided the franchisor:

(A) Prepares audited financial state-
ments as soon as practicable.

(B) Prepares unaudited statements in
a format that conforms as closely as
possible to audited statements.

(C) Includes one or more years of
unaudited financial statements or
clearly and conspicuously discloses in
this section that the franchisor has not
been in business for three years or
more, and cannot include all financial
statements required in paragraphs
(uw)(1)(1) and (ii) of this section.

(v) Item 22: Contracts. Attach a copy
of all proposed agreements regarding
the franchise offering, including the
franchise agreement and any lease, op-
tions, and purchase agreements.

(w) Item 23: Receipts. Include two cop-
ies of the following detachable ac-
knowledgment of receipt in the fol-
lowing form as the last pages of the
disclosure document:

(1) State the following:

RECEIPT

This disclosure document summarizes
certain provisions of the franchise agree-
ment and other information in plain lan-
guage. Read this disclosure document
and all agreements carefully.

If [name of franchisor] offers you a fran-
chise, it must provide this disclosure
document to you 14 calendar-days before
you sign a binding agreement with, or
make a payment to, the franchisor or an
affiliate in connection with the proposed
franchise sale.

If [name of franchisor] does not deliver
this disclosure document on time or if it
contains a false or misleading statement,
or a material omission, a violation of
federal law and state law may have oc-
curred and should be reported to the Fed-
eral Trade Commission, Washington,
D.C. 20580 and [state agency].

(2) Disclose the name, principal busi-
ness address, and telephone number of
each franchise seller offering the fran-
chise.

(3) State the issuance date.

(4) If not disclosed in paragraph (a) of
this section, state the name and ad-
dress of the franchisor’s registered
agent authorized to receive service of
process.

(5) State the following:
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I received a disclosure document dated
that included the following Exhib-
its:

(6) List the title(s) of all attached Ex-
hibits.

(7) Provide space for the prospective
franchisee’s signature and date.

(8) Franchisors may include any spe-
cific instructions for returning the re-
ceipt (for example, street address,
email address, facsimile telephone
number).

Subpart D—Instructions

§436.6 Instructions for preparing dis-
closure documents.

(a) It is an unfair or deceptive act or
practice in violation of Section 5 of the
FTC Act for any franchisor to fail to
include the information and follow the
instructions for preparing disclosure
documents set forth in subpart C (basic
disclosure requirements) and subpart D
(updating requirements) of part 436.
The Commission will enforce this pro-
vision according to the standards of li-
ability under Sections 5, 13(b), and 19 of
the FTC Act.

(b) Disclose all required information
clearly, legibly, and concisely in a sin-
gle document using plain English. The
disclosures must be in a form that per-
mits each prospective franchisee to
store, download, print, or otherwise
maintain the document for future ref-
erence.

(c) Respond fully to each disclosure
Item. If a disclosure Item is not appli-
cable, respond negatively, including a
reference to the type of information re-
quired to be disclosed by the Item. Pre-
cede each disclosure Item with the ap-
propriate heading.

(d) Do not include any materials or
information other than those required
or permitted by part 436 or by state law
not preempted by part 436. For the sole
purpose of enhancing the prospective
franchisee’s ability to maneuver
through an electronic version of a dis-
closure document, the franchisor may
include scroll bars, internal links, and
search features. All other features
(e.g., multimedia tools such as audio,
video, animation, pop-up screens, or
links to external information) are pro-
hibited.
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(e) Franchisors may prepare multi-
state disclosure documents by includ-
ing non-preempted, state-specific infor-
mation in the text of the disclosure
document or in Exhibits attached to
the disclosure document.

(f) Subfranchisors shall disclose the
required information about the
franchisor, and, to the extent applica-
ble, the same information concerning
the subfranchisor.

(g) Before furnishing a disclosure
document, the franchisor shall advise
the prospective franchisee of the for-
mats in which the disclosure document
is made available, any prerequisites for
obtaining the disclosure document in a
particular format, and any conditions
necessary for reviewing the disclosure
document in a particular format.

(h) Franchisors shall retain, and
make available to the Commission
upon request, a sample copy of each
materially different version of their
disclosure documents for three years
after the close of the fiscal year when
it was last used.

(i) For each completed franchise sale,
franchisors shall retain a copy of the
signed receipt for at least three years.

§436.7 Instructions for updating dis-
closures.

(a) All information in the disclosure
document shall be current as of the
close of the franchisor’s most recent
fiscal year. After the close of the fiscal
year, the franchisor shall, within 120
days, prepare a revised disclosure docu-
ment, after which a franchise seller
may distribute only the revised docu-
ment and no other disclosure docu-
ment.

(b) The franchisor shall, within a rea-
sonable time after the close of each
quarter of the fiscal year, prepare revi-
sions to be attached to the disclosure
document to reflect any material
change to the disclosures included, or
required to be included, in the disclo-
sure document. Each prospective
franchisee shall receive the disclosure
document and the quarterly revisions
for the most recent period available at
the time of disclosure.

(c) If applicable, the annual update
shall include the franchisor’s first
quarterly update, either by incor-
porating the quarterly update informa-
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tion into the disclosure document
itself, or through an addendum.

(d) When furnishing a disclosure doc-
ument, the franchise seller shall notify
the prospective franchisee of any mate-
rial changes that the seller knows or
should have known occurred in the in-
formation contained in any financial
performance representation made in
Item 19 (section 436.5(s)).

(e) Information that must be audited
pursuant to §436.5(u) of this part need
not be audited for quarterly revisions;
provided, however, that the franchisor
states in immediate conjunction with
the information that such information
was not audited.

Subpart E—Exemptions

§436.8 Exemptions.

(a) The provisions of part 436 shall
not apply if the franchisor can estab-
lish any of the following:

(1) The total of the required pay-
ments, or commitments to make a re-
quired payment, to the franchisor or an
affiliate that are made any time from
before to within six months after com-
mencing operation of the franchisee’s
business is less than $540.

(2) The franchise relationship is a
fractional franchise.

(3) The franchise relationship is a
leased department.

(4) The franchise relationship is cov-
ered by the Petroleum Marketing Prac-
tices Act, 15 U.S.C. 2801.

(5)(1) The franchisee’s initial invest-
ment, excluding any financing received
from the franchisor or an affiliate and
excluding the cost of unimproved land,
totals at least $1,084,900 and the pro-
spective franchisee signs an acknowl-
edgment verifying the grounds for the
exemption. The acknowledgment shall
state: ““The franchise sale is for more
than $1,084,900—excluding the cost of
unimproved land and any financing re-
ceived from the franchisor or an affil-
iate— and thus is exempted from the
Federal Trade Commission’s Franchise
Rule disclosure requirements, pursuant
to 16 CFR 436.8(a)(5)(i)”’; 11 or

11The large franchise exemption applies

only if at least one individual prospective
franchisee in an investor-group qualifies for

490



		Superintendent of Documents
	2014-03-28T10:18:51-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




